PRESERVATI O\ SANCTI ONS | SSUES

Since the March neeting, the D scovery Subconmm ttee has
spent considerable tine refining the draft it brought before the
Commttee as a new Rule 37(g). After extended di scussion during
nunmerous conference calls, it has refined the rul e-amendnent
proposal as set forth below. Having so refined the proposal, it
concluded that it should replace existing Rule 37(e) rather than
beconme a new Rule 37(g), as previously denom nated. The reasons
for that conclusion are expl ai ned bel ow.

Al t hough there are still a few questions on which the
Subcomm ttee was not able to reach consensus, it believes that
the full Commttee should be able to resolve those questions and
t herefore hopes that the rule proposal can be forwarded to the
Standing Commttee with an Advisory Conmttee recomrendation that
it be published for public coment. The Subconm ttee recogni zes
that the timng of that recomendati on could be influenced to
sonme extent by the Advisory Commttee' s consideration of the Duke
Subcommittee initiatives.

Besi des this nenorandum the agenda book shoul d include the
following additional itenms related to this topic:

Not es of Sept. 27 conference cal

Not es of Sept. 6 conference cal

Not es of Aug. 27 conference cal

Not es of Aug. 7 conference cal

Not es of July 23 conference cal

Not es of July 13 conference cal

Notes of July 5 conference cal

Menor andum dated Sept. 6, 2012, from John Barkett, on
instances in which courts have addressed sanctions for |oss
of discoverable information not involving willfulness or bad

faith

Menor andum dat ed Aug. 24, 2012, from Andrea Kuperman on Rul e
37(e) case | aw

Menor andum from Judge Grimis Law C erks on Local Rules
regardi ng preservation and sanctions

Ceneral Background

As shoul d be apparent, the Subcomm ttee has spent a | ot of
time and energy discussing these issues; sone background may
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2
provide a useful context for the rest of the Advisory Conmttee.

The Conmmittee's focus on preservation and sanctions was
sparked by the E-Di scovery panel at the Duke Conference in My,
2010. That panel discussion enphasized the | arge and grow ng
burden of litigation holds in particular and preservation nore
generally. The panelists unaninmously urged that the Conmttee
attenpt to develop a rule to deal with these problens. Rule
37(e), adopted in 2006 to provide sone sol ace about preservation
sanction risks, had not been sufficiently effective.

The Di scovery Subconmi ttee began work during the sumer of
2010 to eval uate and devel op net hods of addressing these
difficulties, reporting back on its progress during ful
Conmittee nmeetings. Mich of this work was done by conference
call, and eventually it led to the conclusion that the
Subconm ttee woul d be greatly aided by a m ni-conference
addr essi ng preservation issues.

I n Septenber, 2011, the Subcommttee held a m ni-conference
attended by about 30 participants with extensive background in
dealing with these issues. Various participants and
organi zations also submtted extrenely hel pful witten reports.
It would be putting it mldly to say that their views were
di verse; sonme urged imediate pursuit of a rule containing
detail ed preservation specifics, while others argued that no
action at all was indicated.

During 2011, the Subconmm ttee devel oped three general nodels
of possi bl e rul e-anendnment approaches which it presented to the
participants in its mni-conference and sunmari zed as foll ows at
the tinme:

Category 1: Preservation proposals incorporating

consi derabl e specificity, including specifics regarding
digital data that ordinarily need not be preserved,

el aborated with great precision. Subm ssions the Conmttee
received fromvarious interested parties provide a starting
point in drafting some such specifics. A basic question is
whet her a single rule with very specific preservation

provi sions could reasonably apply to the wide variety of
civil cases filed in federal court. A related issue is
whet her changi ng technol ogy woul d render such a rule
obsolete by the time it becane effective, or soon
thereafter. Even worse, it mght be counter-productive.

For exanple, a rule that triggers a duty to preserve when a
prospective party demands that another prospective party
begi n preservation neasures (anong the triggers suggested)
could lead to overreachi ng demands, counter-demands, and
produce an inpasse that could not be resolved by a court
because no action had yet been fil ed.
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Cat egory 2: A nore general preservation rule could address
a variety of preservation concerns, but only in nore general
ternms. It would, nonetheless, be a "front end" proposal

that would attenpt to establish reasonabl eness and
proportionality as touchstones for assessing preservation
obligations. Conpared to Category 1 rules, then, the
guestion woul d be whet her sonething along these |ines would
really provide value at all. Wuld it be too general to be
hel pf ul ?

Category 3: This approach woul d address only sanctions, and
woul d in that sense be a "back end" rule. It would likely
focus on preservation decisions, making the nost serious
sanctions unavailable if the party who |lost information
acted reasonably. In form however, this approach would not
contain any specific directives about when a preservation
obligation arises or the scope of the obligation. By

articulating what woul d be "reasonable,” it mght cast a
| ong shadow over preservation w thout purporting directly to
regulate it. 1t could also be seen as offering "carrots" to

t hose who act reasonably, rather than relying mainly on
"sticks," as a sanctions reginme mght be seen to do.

After the mni-conference, the Subcomm ttee decided to focus
on the Category 3 approach, enbodied at the tinme in a proposed
Rul e 37(g) dealing with sanctions for failure to preserve
information. There were many questions about howto refine this
proposal. Mny of those questions remai ned when the sane
proposal was presented to the full Commttee and di scussed during
the March 2012 neeting in Ann Arbor.

Since the March neeting, as the listing of conference calls
above suggests, the Subconmttee has worked its way through the
vari ous | anguage choices and questions raised in the drafts that
the Conmttee has seen in the past. |In the process, it has
identified a nunber of additional issues that were not fully
apparent before the detailed drafting process began. Ful
details of the evaluation of those issues are presented in the
notes on the various conference calls.

The Subcommittee believes that the proposal bel ow hol ds
prom se to provide significant benefits in dealing with the many
probl ems that were identified during the Duke Conference and
since, and also that it creates mnimal risks of causing problens
of the sort that some worried mght result fromrule anendnent.

During the Commttee's neeting, the Subcomm ttee woul d be
happy to try to explain the drafting choices nmade. But it seens
useful at least to outline sone topics that have received
consi derabl e Subconm ttee attention.

Repl aci ng Rul e 37(e)

November 1-2, 2012 Page 123 of 542



4

In 2006, Rule 37(e) was added to provide sone protection
agai nst sanctions for failure to preserve. At the tinme, sone
objected that it would not provide a significant anmount of
protection. Since then, as explored in Andrea Kupernman's
menor andum (whi ch should be in this agenda book), the rule has
been invoked only rarely. Sone say it has provided al nost no
relief frompreservation burdens. The question whether this rule
provi si on woul d serve any ongoi ng purpose if a better provision
coul d be devised has been in the background since the beginning
of the Subcomm ttee's efforts.

The proposed amendnent is designed to provide nore
significant protection against inappropriate sanctions, and al so
to reassure those who mght in its absence be inclined to over-
preserve to guard against the risk that they would confront
serious sanctions. Thus, Rule 37(e)(2)(A) permts sanctions only
if the court finds that the failure to preserve was willful or in
bad faith. One goal of this requirenent is to overturn the
decision of the Second Circuit in Residential Funding Corp. v.
DeCeorge Finan. Corp., 306 F.3d 99 (2d Gr. 2002), which
aut hori zed sanctions for negligence. Not only is the anmendnent
designed to raise the threshold for sanctions, it is also neant
to provide a uniformstandard for federal courts nati onw de and
thereby to address the case | aw cacophony that many have reported
causes difficulty for those trying to nmake preservation
deci si ons.

Amended Rule 37(e), in short, provides better protection
than current Rule 37(e). The Subcomm ttee has been unable to
identify any activity that would be protected by the current Rule
37(e) but not protected under the proposed rule. The proposed
rule is significantly broader than the current rule, providing
nor e gui dance to those who nust make preservation and sanctions
decisions. It also applies to all discoverable information, not
just electronically stored information.

The Subcommittee therefore recommends that current Rule
37(e) be replaced with anended Rule 37(e). It reached this
conclusion only after conpleting the I ong process of refining its
amendnent proposal, then called Rule 37(g). Having conpl eted
that refinenment, it reflected on whether current 37(e) provides
any useful protection beyond its proposed anendnent and concl uded
that the current rule does not. The Subcomm ttee di scussed
abrogating current Rule 37(e) and al so adopting its new proposal
as 37(g), but that seenms unnecessary and potentially confusing.
| f useful, the invitation for public coment could call attention
to the question whether existing Rule 37(e) woul d have any
ongoi ng val ue after adoption of the proposed anmendnent.

The Comm ttee Note bel ow addresses the repl acenent of

current 37(e), but due to the press of tine the full Subcommttee
did not get a chance to review those portions of the Note before
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preparation of these agenda materi al s.

Grant of authority to sanction;
[imtation on that authority to
situations involving willfulness or bad faith

The proposed amendnent (in 37(e)(2)) says that if a party
fails to preserve information that should be preserved, "the
court may inpose any of the sanctions listed in Rule 37(9)(2)(A
or give an adverse-inference only if the court finds" that the
loss was willful or in bad faith. This fornmulation differs from
the formulation in current Rule 37(e) in that it is a grant of
authority to inpose sanctions of the sort listed in Rule
37(b)(2)(A). There is accordingly no need to worry (as the
| anguage of Rule 37(b) m ght suggest if the sanction were inposed
directly under that rule) about whether failure to preserve
violated a court order. The newrule provision is not limted
(as is current Rule 37(e)) to "sanctions under these rules,” so
that the grant of authority should make it unnecessary for courts
torely on inherent authority to support sanctions for failure to
preserve. At the sanme tine, the limtation to situations
involving willfulness or bad faith should correspond to what is
normal ly said to be necessary to support inherent power
sanctions. It is inportant to ensure that | ooser notions of
i nherent power are not invoked to circunvent the protections
est abl i shed by new Rule 37(e).

The limtation to situations in which the party to be
sanctioned has acted willfully or in bad faith should provide
significantly nore protection than current Rule 37(e), as well as
provi ding a uniformnational standard.

Sonme thought was given to whether it would be hel pful to try
in the Note to define willfulness or bad faith, but the
conclusion was that it would not be useful. The courts have
consi derabl e experience dealing with these concepts, and efforts
to capture that experience in Note |anguage seened nore likely to
produce probl ens than provi de hel p.

Sanctions in absence of willfulness or bad faith

Rule 37(e)(2)(B) does permt sanctions in the absence of
Wil |l ful ness or bad faith when the | oss of the information
"irreparably deprived a party of any neani ngful opportunity to
present a claimor defense.” The Subconmttee neans this
authority to be limted to the truly exceptional case. It
functions as sonething of a safety valve for the general
directive that sanctions can only be inposed on one who has acted
wWillfully or in bad faith. The point is that the prejudice is
not only irreparable, but also exceptionally severe. Rule
37(e)(2)(B) conports with cases such as Silvestri v. Genera
Motors Corp., 273 F.3d 583 (4th G r. 2001), which have recognized
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t he need for consequences when one side |oses information or
evidence that is clearly essential to the other side's case. The
Subconmi ttee spent considerable tine refining and discussing the
proper way to phrase this authority and ultimately arrived at the
recommended formul ati on.

Preci se preservation rules

As nentioned above, the Subconm ttee began its anal ysis of
these problens with two possi bl e anendnment approaches that sought
to provi de gui dance on when a preservation obligation arises and
the scope of that obligation. The amendnent recommended bel ow
does not contain such a provision.

But Rule 37(e)(3) attenpts nonethel ess to provide general
gui dance for parties contenplating their preservation
obligations. It lists a variety of considerations that a court
shoul d take into account in making a determ nation both about
whet her the party failed to preserve information "that reasonably
shoul d be preserved" and al so whether that failure was willful or
in bad faith.

The Subcommittee has carefully reviewed the catal og of
consi derations, and not reached consensus on whether it should be
shortened. In particular, as noted in a footnote, it has
di scussed whet her paragraphs (C) and (D) could be omtted. Sone
feel that these considerations are adequately covered by others
on the list. Oher nmenbers of the Subcommttee feel that a nore
conplete listing in the rule is useful for parties |ooking for
gui dance.

At the sanme time, the rule does not attenpt to prescribe new
or different rules on what nust be preserved. As the Note
states, the question whether given information "reasonably shoul d
be preserved" is governed by the common law. G ven the w de
variety of cases brought in federal court, the Subconmttee
concluded that it was not possible to wite a single rule that
woul d specify the materials to be preserved in every case. The
decision is necessarily case-specific.

In the sane vein, the Subcomm ttee considered whet her
provi ding specifics in the Note on what might trigger a duty to
preserve woul d be desirable. Sonme versions of proposed rul es
cont ai ned very specific specifications of this sort. The
Subcomm ttee's eventual conclusion, however, was that no single
rule could be witten that would apply fairly and effectively to
the wide variety of cases in federal court.
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Rul e

7

37. Failure to Make Disclosures or to Cooperate in

Di scovery; Sanctions

*x * * % *

(e) FAILURE TO PRESERVE Di SCOVERABLE | NFORMATI ON. If a party fails to

preserve di scoverable information that reasonably shoul d be

preserved in the anticipation or conduct of litigation,

(1)

The court may pernit additional discovery, order the

(2)

party to undertake curative neasures, or recyire t he
party to pay the reasonabl e expenses, i ncl udi ng
attorney’'s fees, caused by the failure.

The court may inpose any of the sanctions listed in

(3)

Rule 37(b)(2)(A) or give an adverse-inference jury
instruction only if the court finds:

(A) that the failure was willful or in bad faith and
caused substantial prejudice in the litigation; or

(B) that the failure irreparably deprived a party of
any neani ngful opportunity to present a claimor
def ense.

In deternm ning whether a party failed to preserve

November 1-2, 2012

di scoverable information that reasonably shoul d have
been preserved, and whether the failure was willful or
in bad faith, the court should consider all rel evant
factors, including:

(A) the extent to which the party was on notice that
litigation was likely and that the i nformation
woul d be di scoverabl e;

(B) the reasonabl eness of the party's efforts to
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preserve the information, including the use of a
litigation hold and the scope of the preservation
efforts;

(G whether the party received a request that
infornation be preserved, the clarity and
reasonabl eness of the request, and whether the
person who made the request and the party engaged
in good-faith consultation regardi ng the scope of
preservation;?

(D) the party’'s resources and sophistication in
litigation;

(E) the proportionality of the preservation efforts to
any anticipated or ongoing litigation; and

(F)  whether the party sought tinely quidance fromthe
court regardi ng any unresol ved di sputes concerning
the preservation of discoverable information.

DraFT Cowm TTEE NOTE

In 2006, Rule 37(e) was added to provide protection agai nst
sanctions for |loss of electronically stored information under
certain limted circunstances, but preservation problens have
nonet hel ess increased. The Committee has been repeatedly
i nformed of grow ng concern about the increasing burden of
preserving information for litigation, particularly with regard
to electronically stored information. Many litigants and
prospective litigants have enphasi zed their uncertainty about the
obligation to preserve information, particularly before
l[itigation has actually begun. The remarkable gromh in the
amount of information that m ght be preserved has hei ghtened
t hese concerns. Significant divergences anong federal courts
across the country have neant that potential parties cannot
determ ne what preservation standards they will have to satisfy
to avoid sanctions. Extrenely expensive overpreservati on may

! The Subconmittee has discussed at sonme |l ength whether it

is useful to include paragraph C and paragraph D, but has not
reached consensus on that guestion.
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seem necessary due to the risk that very serious sanctions could
be i nmposed even for nerely negligent, inadvertent failure to
preserve sone information |ater sought in discovery.

This anendnent to Rule 37(e) addresses these concerns by
adopting a uniformset of guidelines for federal courts, and
applying themto all discoverable information, not just
electronically stored information. It is not limted, as the
current rule, to information |lost due to "the routine, good-faith
operation of an electronic information system" The anended rule
is designed to ensure that potential litigants who nake
reasonable efforts to satisfy their preservation responsibilities
may do so with confidence that they will not be subjected to
serious sanctions should information be |ost despite those

efforts. It does not provide "bright |ine" preservation
directives because bright lines seemunsuited to a set of
problens that is intensely context-specific. Instead, the rule

focuses on a variety of considerations that the court should
weigh in calibrating its response to the | oss of information.

Amrended Rule 37(e) applies to | oss of discoverable
information "that reasonably should be preserved in the
anticipation or conduct of litigation." This preservation
obligation arises fromthe comon |aw, and may in sone instances
be triggered by a court order in the case. Rule 37(e)(3)
identifies many of the factors that should be considered in
determning, in the circunstances of a particular case, when a
duty to preserve arose and what information should be preserved.

Except in very rare cases in which the loss of information
irreparably deprived a party of any neani ngful opportunity to
present a claimor defense, sanctions for |oss of discoverable
information may only be inposed on a finding of willful ness or
bad faith

Unli ke the 2006 version of the rule, anmended Rule 37(e) is
not limted to "sanctions under these rules.”™ It provides rule-
based authority for sanctions for loss of all kinds of
di scoverabl e informati on, and therefore nmakes unnecessary resort
to inherent authority.

Subdi vision (e)(1) Wen the court concludes that a party
failed to preserve information it should have preserved, it may
adopt a variety of neasures that are not sanctions. One is to
permt additional discovery that woul d not have been all owed had
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the party preserved information as it should have. For exanple,
di scovery m ght be ordered under Rule 26(b)(2)(B) from sources of
electronically stored information that are not reasonably
accessible. More generally, the fact that a party has failed to
preserve information may justify discovery that otherw se would
be precluded under the proportionality analysis of Rule
26(b) (2) (0.

In addition to, or instead of, ordering further discovery,
the court may order the party that failed to preserve information
to take curative neasures to restore or obtain the | ost
information, or to develop substitute information that the court
woul d not have ordered the party to create but for the failure to
preserve. The court may also require the party that failed to
preserve information to pay another party's reasonabl e expenses,
including attorney fees, caused by the failure to preserve. Such
expenses mght include, for exanple, discovery efforts caused by
the failure to preserve information.

Subdi vision (e)(2)(A). This subdivision authorizes
i mposition of the sanctions listed in Rule 37(b)(2)(A) for
failure to preserve information, whether or not there was a court
order requiring such preservation. Rule 37(e)(2)(A) is designed
to provide a uniformstandard in federal court for sanctions for

failure to preserve. It rejects decisions that have authorized
the inmposition of sanctions -- as opposed to neasures authorized
by Rule 37(e)(1) -- for negligence or gross negligence.

Thi s subdivision protects a party that has nade reasonabl e
preservation decisions in light of the factors identified in Rule
37(e)(3), which enphasize both reasonabl eness and
proportionality. Despite reasonable efforts to preserve, sone
di scoverabl e information may be lost. Although |oss of
informati on may affect other decisions about discovery, such as
t hose under Rule 26(b)(2)(B) and 26(b)(2)(C), sanctions nay be
i nposed only for willful or bad faith actions, except in the
exceptional circunmstances described in Rule 37(e)(2)(B)

The threshold under Rule 37(e)(2)(A) is that the court find
that | ost information should have been preserved; if so, the
court may inmpose sanctions only if it can make two further
findings. First, it nust be established that the party that
failed to preserve did so willfully or in bad faith. This
determ nation should be made with reference to the factors
identified in Rule 37(e)(3).
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Second, the court nust also find that the | oss of
i nformati on caused substantial prejudice in the litigation.
Because digital data often duplicate other data, substitute
evidence is often available. Although it is inpossible to
denonstrate with certainty what |ost information would prove, the
party seeking sanctions nmust show that it has been substantially
prejudi ced by the loss. Anmong other things, the court may
consi der the neasures identified in Rule 37(e)(1) in making this
determnation; if these neasures can sufficiently reduce the
prej udi ce, sanctions would be inappropriate even when the court
finds willfulness or bad faith. Rule 37(e)(2)(A) authorizes
i mposition of Rule 37(b)(2) sanctions in the expectation that the
court will enploy the | east severe sanction needed to repair the
prejudice resulting fromloss of the information.

[ There may be cases in which a party's extrene bad faith
does not in fact inpose substantial prejudice on the opposing
party, as for exanple an unsuccessful attenpt to destroy crucial
evi dence. Because the rule applies only to sanctions for failure
to preserve dlscoverable information, it does not address such
situations.]?

Subdivision (e)(2)(B). Rule 37(e)(2)(B) permts the court
to i npose sanctions wi thout making a finding of either bad faith
or wllfulness. As under Rule 37(e)(2)(A), the threshold for
sanctions is that the court find that |ost information should
have been preserved by the party to be sancti oned.

Even if bad faith or willfulness is shown, sanctions may
only be inposed under Rule 37(e)(2) (A when the |oss of
i nformati on caused substantial prejudice in the litigation. Rule
37(e)(2)(B) permts sanctions in the absence of a show ng of bad
faith or wllfulness only if that |oss of information deprived a
party of any meani ngful opportunity to present a claimor
defense. Exanples m ght include cases in which the all eged
i njury-causing instrunmentality has been | ost before the parties
may i nspect it, or cases in which the only evidence of a
critically inportant event has been lost. Such situations are
extrenely rare.

2 This paragraph is in brackets because it is unclear

whether it is helpful. The Subcommttee discussed the probl em of
wi cked but unsuccessful efforts to destroy evidence, and did not
want to appear to limt the court's authority in responding to
such conduct. But the rule only applies if information is |ost,
and woul d not then apply. Wether it is useful to make that
point in the Note is uncertain.
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Before resorting to sanctions, a court would ordinarily
consi der | esser neasures, including those listed in Rule
37(e) (1), to avoid or minimze the prejudice. |f such neasures
substantially cure the prejudice, Rule 37(e)(2)(B) does not
apply. Even if such prejudice persists, the court should enpl oy
t he | east severe sanction.

Subdi vision (e)(3). These factors guide the court when
asked to adopt neasures under Rule 37(e)(1) due to | oss of
information or to inpose sanctions under Rule 37(e)(2). The
listing of factors is not exclusive; other considerations may
bear on these decisions, such as whether the information not
retai ned reasonably appeared to be cumulative with materials that
were retained. Wth regard to all these nmatters, the court's
focus should be on the reasonabl eness of the parties' conduct.

The first factor is the extent to which the party was on
notice that litigation was |ikely and that the information | ost
woul d be discoverable in that litigation. A variety of events
may alert a party to the prospect of litigation. But often these
events provide only limted information about that prospective
litigation, so that the scope of discoverable infornmation may
remai n uncertain.

The second factor focuses on what the party did to preserve
information after the prospect of litigation arose. The party's
i ssuance of a litigation hold is often inportant on this point.
But it is only one consideration, and no specific feature of the
l[itigation hold -- for exanple, a witten rather than an oral
hold notice -- is dispositive. Instead, the scope and content of
the party's overall preservation efforts should be scrutinized.
One focus would be on the extent to which a party should
appreciate that certain types of information m ght be
di scoverable in the litigation, and also what it knew, or should
have known, about the likelihood of losing information if it did
not take steps to preserve. The fact that sone infornmation was
| ost does not itself prove that the efforts to preserve were not
reasonabl e.

The third factor | ooks to whether the party received a
request to preserve information. Although such a request may
bring honme the need to preserve information, this factor is not
meant to conpel conpliance with all such demands. To the
contrary, reasonabl eness and good faith nmay not require any
special preservation efforts despite the request. 1In addition,
the proportionality concern neans that a party need not honor an
unr easonably broad preservati on demand, but instead shoul d make
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its own determ nation about what is appropriate preservation in
light of what it knows about the litigation. The request itself,
or conmuni cation with the person who made the request, may
provi de insights about what information should be preserved. One
inportant matter may be whether the person making the
preservation request is willing to engage in good faith

consul tati on about the scope of the desired preservation.

The fourth factor | ooks to the party's resources and
sophistication in relation to litigation. Prospective litigants
may have very different | evels of sophistication regarding what
litigation entails, and about their electronic information
systens and what electronically stored information they have
created. Ignorance al one does not excuse a party that fails to
preserve inportant information, but a party's sophistication may
bear on whether failure to do so was either willful or in bad
faith. A possibly related consideration nay be whether the party
has a realistic ability to control or preserve sone
el ectronically stored information.

The fifth factor enphasizes a central concern --
proportionality. The focus should be on the information needs of
the litigation at hand. That nmay be only a single case, or
mul ti ple cases. Rule 26(b)(2)(C) provides guidance particularly
applicable to calibrating a reasonable preservation regine. Rule
37(e)(3)(E) explains that this cal culation should be nade with
regard to "any anticipated or ongoing litigation." Prospective
[itigants who call for preservation efforts by others (the third
factor) should keep those proportionality principles in mnd.

Maki ng a proportionality determ nation often depends in part
on specifics about various types of information involved, and the
costs of various fornms of preservation. A party nmay act
reasonably by choosing the |east costly formof information
preservation, if it is substantially simlar to nore costly

forms. It is inportant that counsel becone famliar with their
clients' information systens and digital data -- including social
nedia -- to address these issues. A party urging that

preservation requests are di sproportionate may need to provide
speci fics about these matters in order to enabl e neani ngful
di scussion of the appropriate preservation regine.

Finally, the sixth factor | ooks to whether the party all eged
to have failed to preserve as required sought guidance fromthe
court if agreement could not be reached with the other parties.
Until litigation conmrences, reference to the court may not be
possible. In any event, this is not neant to encourage premature
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241 resort to the court; Rule 26(f) directs the parties to discuss
242 and to attenpt to resolve issues concerning preservation before
243 presenting themto the court. Odinarily the parties’

244 arrangenents are to be preferred to those inposed by the court.
245 But if the parties cannot reach agreenent, they should not forgo
246 avai |l abl e opportunities to obtain pronpt resolution of the

differences fromthe court.
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