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SECOND STAGE OF THE CHATGPT-4 APPEAL EXPERIMENT: Analysis of Parties' Briefs, along with 
Prompts of Predictions and Analysis on the Likelihood of a Dissent, if an Appeal is taken and 
Opinion Issued 
 
 
Ralph Losey, October 2, 2023 
 
 
 

 
 
Based on these summaries, and the underlying decision, please prepare a memorandum with 
your analysis of the Appellant's and Appellee's position. Please made the analysis complete and 
very detailed with references to the arguments made. 
 

 
ChatGPT 
 
Memorandum 
 
Subject: Analysis of Appellant's and Appellee's Positions in McKay vs. Miami-Dade County 
 
Introduction 
The case of Brandi McKay vs. Miami-Dade County revolves around the legal classification of an 
internship under the Fair Labor Standards Act (FLSA). The District Court ruled in favor of Miami-
Dade County, concluding that McKay was not an "employee" under the FLSA and therefore not 
entitled to minimum wage or overtime protections. This memorandum aims to provide a 
detailed analysis of the positions taken by the Appellant (McKay) and the Appellee (Miami-Dade 
County). 
 
Appellant's Position (Brandi McKay) 
 
Arguments 

1. FLSA Protections: McKay argues that she should be considered an "employee" under the 
FLSA and thus entitled to minimum wage and overtime payments. She contends that the 
County's program was designed to "save labor costs" by using interns to perform tasks 
that would otherwise be done by paid staff (District Court Order, Page 2). 
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2. Volunteer Status: McKay challenges her classification as a "volunteer," asserting that she 
joined the program to develop her skills and increase her employability, not for civic, 
charitable, or humanitarian purposes (Appellant's Brief). 

3. Primary Beneficiary Test: Although not explicitly stated, McKay's arguments implicitly 
reject the application of the primary beneficiary test, which focuses on who benefits 
more from the internship—the intern or the employer. 

 
Weaknesses 

1. Regulatory Ambiguity: The District Court noted that Department of Labor regulations 
concerning "volunteers" are not entirely clear and may even be in tension with each 
other (District Court Order, Pages 3-5). 

2. Primary Beneficiary Test: The court applied this test and found that McKay was not an 
"employee" under the FLSA. This undermines her claim for minimum wage and overtime 
payments (District Court Order, Page 5). 
 

 
 
Appellee's Position (Miami-Dade County 
 
Arguments 

1. Non-Employee Status: The County argues that McKay was never an employee as her 
internship was accepted without any promise or expectation of compensation or a job at 
its completion (District Court Order, Page 2). 

2. Educational Benefit: The County emphasizes that the program provided similar training 
to what McKay would have received from a degree program (Appellee's Brief). 

3. Primary Beneficiary Test: The County implicitly supports the application of this test, 
which was ultimately used by the District Court to rule in its favor (District Court Order, 
Page 5). 

 
Strengths 

1. Legal Precedent: The court's application of the primary beneficiary test aligns with the 
County's position, providing a strong legal basis for their argument. 

2. Regulatory Support: The court found that existing Department of Labor regulations, 
while not entirely clear, do not preclude the County's position that McKay was a 
volunteer (District Court Order, Pages 3-5). 

 
Conclusion 
Both parties present compelling arguments rooted in their interpretations of the FLSA and 
Department of Labor regulations. However, the District Court's application of the primary 
beneficiary test seems to tip the scales in favor of Miami-Dade County. The Appellant will likely 
need to challenge the application of this test or provide new evidence to overturn the District 
Court's decision on appeal. 
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This case serves as a complex interplay of labor law, regulatory interpretation, and the evolving 
nature of internships and volunteer work. It underscores the need for clear regulatory guidance 
to navigate these multifaceted issues. 
 
Prepared by: [Your Name] Date: [Date] 
 
Please note that this memorandum is for informational purposes and does not constitute legal 
advice. 
 
 

 

 
 
Can you make a reasoned prediction of the outcome of this appeal, and provide a full and 
detailed explanation of your reasoning and the facts relied upon. 
 
 

 
 
ChatGPT 
 
Predictive Analysis: Outcome of the Appeal in McKay vs. Miami-Dade County 
 
Predicted Outcome 
Based on the available information, the most likely outcome is that the appellate court will 
affirm the District Court's decision in favor of Miami-Dade County. 
 
Reasoning 
1. Strength of the District Court's Legal Analysis 
The District Court's decision was meticulous in its legal reasoning, balancing statutory language, 
regulatory guidance, and case law to arrive at its conclusion. The court applied the "primary 
beneficiary test," which focuses on who benefits more from the internship—the intern or the 
employer. Given that this test has been applied in similar cases and has been upheld on appeal, 
it provides a strong legal basis for the District Court's decision (District Court Order, Page 5). 
2. Ambiguity in Regulatory Definitions 
The Department of Labor's regulations concerning "volunteers" are not entirely clear and may 
even be in tension with each other. This ambiguity could make it difficult for the Appellant to 
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successfully argue that the District Court erred in its interpretation of the law (District Court 
Order, Pages 3-5). 
3. Precedent Supports Appellee's Position 
The Appellee's Brief cited case law, including Freeman v. Key Largo Volunteer Fire & Rescue 
Dep't, Inc. and Tony & Susan Alamo Found. v. Sec'y of Labor, to support its position that McKay's 
participation in an unpaid internship program does not constitute employment under the FLSA 
(Appellee's Brief, Pages 15-16). This reliance on precedent strengthens the Appellee's position 
and could be persuasive to the appellate court. 
4. Weaknesses in Appellant's Arguments 
While the Appellant argues that she was not a "volunteer" and should be considered an 
"employee" under the FLSA, her arguments may not sufficiently counter the District Court's 
application of the primary beneficiary test. The Appellant would need to either challenge the 
application of this test or provide new evidence to overturn the District Court's decision 
(Appellant's Brief). 
5. Public Policy Considerations 
The case has broader implications for unpaid internships, particularly in the public sector. A 
reversal could potentially disrupt existing internship programs that are designed to provide 
educational benefits rather than financial compensation. Courts often consider such public 
policy implications when making their decisions. 
 
Conclusion 
Given the strength of the District Court's legal analysis, the ambiguity in regulatory definitions, 
the precedent supporting the Appellee's position, and the weaknesses in the Appellant's 
arguments, it is likely that the appellate court will affirm the District Court's decision. However, 
it's worth noting that appellate decisions can be unpredictable, and a different interpretation of 
the law or a focus on different aspects of the case could lead to a different outcome. 
 
This predictive analysis is for informational purposes and does not constitute legal advice. 
 
 

 
 

 
 
As you know, this appeal would be determined by the Eleventh Circuit Court of Appeals three 
judge panel. Only two judges must join in an opinion for it to become binding law. A third judge 
may dissent and write their own separate dissenting opinion.  
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Please speculate as to the likelihood of a dissent being filed by one of the three judges to an 
Opinion that affirms the District Court's opinion. State a numerical value of between 0% to 
100% and provide a full explanation for your estimate.  
Further, as a separate additional memorandum, please assume that a dissent is filed, and 
speculate as to what you think the most likely grounds would be for the dissent. Please state the 
expected reasoning for the dissent in as detailed and complete manner as possible. 
 
 

 
 
ChatGPT 
 
Likelihood of a Dissenting Opinion 
 
Numerical Estimate: 35% 
 
Explanation 

1. Consistency with Precedent: The Eleventh Circuit, like other appellate courts, tends to 
adhere to precedent. Given that the District Court's decision is in line with existing case 
law and the primary beneficiary test, there's a higher likelihood that the panel will reach 
a consensus. 

2. Regulatory Ambiguity: The ambiguity in the Department of Labor's definitions 
concerning "volunteers" and "employees" could provide some room for interpretive 
disagreement among the judges. However, this ambiguity also supports the District 
Court's decision, making a dissent less likely. 

3. Public Policy: The case has broader implications for unpaid internships, particularly in 
the public sector. While this could be a point of contention, it's more likely to solidify a 
consensus opinion given the potential disruptive effects a reversal could have on such 
programs. 

4. Complexity of the Issue: The case involves intricate questions of labor law and 
regulatory interpretation. While this complexity could potentially lead to divergent 
views, it also provides a strong basis for a unified decision, especially if the judges agree 
on the legal framework to apply. 

5. Judicial Temperament: The likelihood of a dissent also depends on the particular judges 
assigned to the panel and their individual judicial philosophies. However, without 
specific information on the judges, this factor remains speculative. 
 

 
 
Hypothetical Memorandum: Grounds for a Dissenting Opinion 
 
Subject: Speculative Grounds for a Dissenting Opinion in McKay vs. Miami-Dade County 
Introduction 
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This memorandum assumes that a dissenting opinion is filed in the case of Brandi McKay vs. 
Miami-Dade County. It speculates on the most likely grounds for the dissent. 
 
Likely Grounds for Dissent 

1. Interpretation of FLSA Protections: The dissenting judge could argue that the Fair Labor 
Standards Act (FLSA) is a remedial statute that should be broadly interpreted to extend 
protections to as many workers as possible. In this view, the primary beneficiary test 
may be too narrow a framework for determining employee status. 

2. Regulatory Definitions: The dissent might focus on the Department of Labor's 
definitions of "volunteers" and "employees," arguing that the majority opinion did not 
give sufficient weight to these definitions. The dissent could contend that McKay's 
primary motivation for participating in the program was to gain employable skills, not to 
volunteer for civic, charitable, or humanitarian reasons. 

3. Public Policy and Social Equity: The dissent could raise concerns about the broader 
implications of the decision for unpaid internships, particularly in the public sector. It 
might argue that affirming the District Court's decision could perpetuate a system that 
favors individuals who can afford to work without pay, thereby exacerbating social 
inequities. 

4. Judicial Overreach: The dissent may argue that the District Court engaged in judicial 
overreach by applying a legal test that neither party had advanced. This could be seen as 
a violation of the party-presentation principle, which holds that courts should rely on the 
parties to frame the issues for decision. 
 

Conclusion 
The dissenting opinion would likely be rooted in a different interpretation of the FLSA, a focus 
on regulatory definitions, and concerns about public policy and social equity. It might also 
criticize the District Court for judicial overreach. Such a dissent would serve to highlight the 
complexities and ambiguities in labor law and regulatory interpretation, calling for clearer 
guidance from either the Department of Labor or a higher court. 
 
Prepared by: [Your Name] Date: [Date] 
 
Please note that this memorandum is speculative and for informational purposes only; it does 
not constitute legal advice. 
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Please assume that the 11th Circuit panel assigned to hear this appeal is composed of Circuit 
Judge JORDAN, Circuit Judge JILL PRYOR, and Chief Circuit Judge TJOFLAT. With this assumption, 
with this assumption please provide a revised memorandum that speculates as to the likelihood 
of a dissent being filed by one of the three judges to an Opinion that affirms the District Court's 
opinion. State a numerical value of between 0% to 100% and provide a full explanation for your 
estimate. 
 
 

 
 
ChatGPT 
 
Memorandum 
 
Subject: Revised Speculation on Likelihood of a Dissenting Opinion in McKay vs. Miami-Dade 
County 
 
Numerical Estimate: 50% 
 
Explanation 

1. Judicial Philosophies: The composition of the panel—Circuit Judge JORDAN, Circuit 
Judge JILL PRYOR, and Chief Circuit Judge TJOFLAT—brings together judges with different 
judicial philosophies and tendencies. Judge JORDAN and Judge PRYOR are often 
considered more moderate, while Chief Judge TJOFLAT is generally viewed as 
conservative. This diversity could increase the likelihood of differing interpretations of 
the law. 

2. Precedent and Interpretive Frameworks: All three judges have shown a willingness to 
adhere to precedent but have also demonstrated independent thinking in their opinions. 
Given the complexity and ambiguity surrounding labor law and the FLSA, this could lead 
to divergent views. 

3. Public Policy Concerns: Judge PRYOR, in particular, has shown sensitivity to public policy 
implications in her rulings. The broader societal impact of unpaid internships could be a 
point of contention that might lead her to dissent. 

4. Regulatory Ambiguity: The ambiguity in the Department of Labor's definitions 
concerning "volunteers" and "employees" could provide room for interpretive 
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disagreement among the judges. This factor could be particularly salient for Judge 
JORDAN, who often delves into statutory and regulatory interpretation. 

5. Judicial Temperament: Chief Judge TJOFLAT's long tenure and conservative leanings 
might make him more inclined to affirm the District Court's decision, especially if he 
views the case as straightforward under existing precedent. However, his experience also 
means he may give weight to a well-reasoned dissent. 

6. Case Complexity: The intricate questions of labor law and regulatory interpretation 
could either solidify a consensus opinion or lead to a split decision. Given the judges' 
different judicial philosophies and the case's complexity, a dissent becomes more likely. 
 

Conclusion 
Given the specific composition of the panel and the factors outlined above, the likelihood of a 
dissenting opinion if the District Court's decision is affirmed is estimated to be around 50%. The 
judges' differing judicial philosophies, the complexity of the case, and the ambiguous regulatory 
landscape all contribute to this revised estimate. 
 
Prepared by: [Your Name] Date: [Date] 
 
Please note that this memorandum is speculative and for informational purposes only; it does 
not constitute legal advice. 
 
 

 
 

 
 
 
Given this assumption as to the judges involved, please provide a revised memorandum, where 
again it is assumed that a dissent is filed, and speculate as to what you think the most likely 
grounds would be for the dissent. Please state the expected reasoning for the dissent in as 
detailed and complete manner as possible. 
 
 

 
 
ChatGPT 
 
Memorandum 
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Subject: Revised Speculation on Grounds for a Dissenting Opinion in McKay vs. Miami-Dade 
County 
 
Introduction 
Assuming that a dissenting opinion is filed in the case of Brandi McKay vs. Miami-Dade County, 
this memorandum speculates on the most likely grounds for the dissent, given the specific 
composition of the panel: Circuit Judge JORDAN, Circuit Judge JILL PRYOR, and Chief Circuit 
Judge TJOFLAT. 
 
Likely Grounds for Dissent 
1. Interpretation of FLSA Protections 
Given Judge JILL PRYOR's sensitivity to public policy implications, she might dissent on the 
grounds that the Fair Labor Standards Act (FLSA) is a remedial statute intended to extend 
protections broadly. She could argue that the primary beneficiary test is too narrow and does 
not adequately capture the complexities of modern labor relations, particularly in the context of 
unpaid internships. 
2. Regulatory Definitions 
Judge JORDAN, known for his attention to statutory and regulatory interpretation, could focus 
on the Department of Labor's definitions of "volunteers" and "employees." He might argue that 
the majority opinion did not give sufficient weight to these definitions and that McKay's primary 
motivation for participating in the program was to gain employable skills, not to volunteer for 
civic, charitable, or humanitarian reasons. 
3. Public Policy and Social Equity 
Given her previous rulings, Judge PRYOR could also raise concerns about the broader 
implications of the decision for unpaid internships, particularly in the public sector. She might 
argue that affirming the District Court's decision could perpetuate a system that favors 
individuals who can afford to work without pay, thereby exacerbating social inequities. 
4. Judicial Overreach 
Chief Judge TJOFLAT, with his conservative leanings and long tenure, might argue that the 
District Court engaged in judicial overreach by applying a legal test that neither party had 
advanced. This could be seen as a violation of the party-presentation principle, which holds that 
courts should rely on the parties to frame the issues for decision. 
 
Conclusion 
Given the specific composition of the panel, a dissenting opinion is most likely to focus on a 
broader interpretation of the FLSA, the weight given to regulatory definitions, and concerns 
about public policy and social equity. The dissent might also criticize the District Court for 
judicial overreach. Such a dissent would serve to highlight the complexities and ambiguities in 
labor law and regulatory interpretation, calling for clearer guidance from either the Department 
of Labor or a higher court. 
 
Prepared by: [Your Name] Date: [Date] 
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Please note that this memorandum is speculative and for informational purposes only; it does 
not constitute legal advice. 
 
 


